2. THE ACT DEFINING THE STATUTE OF PORT CAPTAINS – MAY 5, 1936

Original text of law

King Leopold III of Belgium,

The Chambers adopted and we certify the following:

Section 1

A port commander’s department is established in each port of the Kingdom.

The port commander’s department comes under the administration or the body that is charged with the operation of the port.

Section 2

The port commander’s department is under the autority and the guidance of one or more captains, if necessary assisted by assisant captains and lieutenants.

In ports where several captains were nominated, the operating administration or body, with the approval of the Minister in charge of marine affairs, appoints the captain to who the other ones are temporarily or permanently subordinated upon holding their office.

Failing a particular appointment the captains are subordinated to the captain with the longest degree seniority.

Section 3

On the recommendation of the Minister in charge of marine affairs, the port captains and assistant port captains are nominated by the King from a list of nominees submitted by the operating administration or body containing twice as many candidates as there are vacancies.

The administrations and bodies fix the modalities of the candidacies and of the acceptance of the candidacies.

Section 4

The port captains and assistant captains should:

1. Have Belgian nationality by birth or by complete naturalization.

2. Be at least 30 years old.

3. Have knowledge of Dutch and French and speak one foreign language fluently.

4. Be holder of the licence of captain in the merchant navy.

5. Either have at least five years of actual service as head of the watch, or have at least three years of actual service as head of the watch and have hold during at least years the office of port lieutenant.

Section 5

The operating administration or body determines the staff of officers as well as of the personnel of each degree and category belonging to the port commander’s department according to the importance of the port services and recruits that personnel within the limits of the staff defined, without prejudice to section 3 above.

Section 6

The captains and assistant captains are in charge of the implementation of the laws and general regulations, as well as of the particular regulations regarding the operation and de port police, the safety of navigation and vessels and the operations regarding the goods within the complete port area.

Moreover, the administration or body under which they come defines the nature and the scope of their respective authority as far as the functioning and the supervision of the port commander’s departments is concerned and more in particular regarding the traffic and berths of the ships, sea-going vessels, inland navigation vessels and other floating devices, the use of the locks and dry docks, the opening and closing of the bridges.

Section 7

Upon exercising their official duties, described in the first paragraph of the preceding section the port captains and assistant port captains are officers of the judicial police, assistant prosecutors.

Before entering into service, they are sworn in by the Court of first instance of the district where the port is located.

Without prejudice of the duties imposed to all other officers of the judicial police, they trace and establish the violations of the laws, regulations and instructions mentioned in section 6, as well as all other criminal offences that are committed within the limits of the port they supervise.

Section 8

The official reports drawn up by the port captains and assistant port captains are transmitted within three days either to the officer acting as public prosecutor with the Police court if the Police court is competent for the criminal offence or to the public prosecutor if the criminal court is competent.

Section 9

The lieutenants assist the port captains and assistant port captains in all their duties. They report on all criminal offences they traced to the port captain or the assistant port captain to who they are subordinated; they draw up an official report that is transmitted for further effect as provided in the preceding section.

Section 10

A master mariner or a captain of a sea-going vessel or of an inland navigation vessel or of any other floating device who infringed an express order given even orally or by means of signs by a port captain, an assistant port captain, a lieutenant or an employee of the port commander’s department regarding entering or leaving the port, navigation or the berth in the port is punished with a fine of BEF 26 to BEF 300 (x surtaxes).

In the event of recidivism within the year after a convinction in virtue of the preceding provisions the fine amounts from BEF 300 to BEF 3,000 (x surtaxes).

Section 11

Criminal offences against the operation, safety and police regulations in the port are punished with an imprisonment of 8 to 14 days and with a fine of BEF 26 to BEF 500 (+ surtaxes), or with only one of the above sanctions.

Section 12

The provisions of Book I of the Criminal Code apply without any exception on the offences laid down in the present act.

Section 13

The police court is competent for the offences meant by the above sections 10 and 11.

Section 14

When one of the offences meant by the above sections 10 and 11 is found by a port officer who is for that purpose in possession of receipt books with slips, the offender can pay immediately into the hands of the booking officer.

This payment entails the suspension of all legal proceedings, except in case the Public Prosecutor deems it necessary to claim another sanction than the fine and without prejudice to the right of the aggrieved party to claim compensation for the damage caused before the criminal court.

In addition, if the offender cannot prove that he has a permanent residence in Belgium, he can be forced to provide security or to pay a certain amount as guarantee for the possible recovery of the fine due by him and of the compensations to which he might be sentenced.

If the offender is unable to comply with the above obligation or refuses to do so, the sea-going vessel, inland navigation vessel or floating device by means of which the offence was committed can be hold under arrest by the port captains.

At the written request of the shipping commissioners, the captains equally arrest the vessels that still owe unsecured  fines or on which the State still has other unpaid claims.

In the cases provided for in the two paragraphs above, the reason for which the sailing of his vessel is denied, is communicated to the master mariner or the captain in writing.

Section 15

The port captains and assistant port captains come under the authority of the Minister in charge of Marine Affairs and follow his directives in all matters relating to the acceptance of the official national vessels and of foreign warcraft in the port of their jurisdiction, regarding the freedom of these movements as well as as the arrival, sailing and stay in the port of all equipment and supply devices intended for these vessels.

Consequently, they must immediately report to the Minister all events or facts that come to their knowledge with respect to these vessels.

Section 16

The disciplinary punishments that can be imposed to the port captains and assistant port captains because of shortcomings to their official duties are the following:

1. the warning;

2. the reprimand;

3. the suspension of their office for a term varying from eight days to one month;

4. the dismissal.

The suspension of the office includes the withdrawal of the authority, laid down in the first paragraph of section 7 for the same period of time.

The warning, the reprimand and the suspension of the office are pronounced by the authority under which the failing officer is coming. However, if the punishment pronounced consists in a suspension of the office during more than eight dayns, the officer involved can appeal to the Minister in charge of marine affairs who will take the final decision.

This appeal is only admissable if it is made within a term of fifteen days from the date of notification of the punishment.

The above disciplinary punishments that are imposed because of a shortcoming in their duties as an officer of the judicial police can only be applied at the request of the general prosecutor and the provisions of the present section apply without prejudice to the application of the provisions of the Code of Criminal Procedure and of the Act on the judicial organization regarding the discipline of the judicial police officers.

Transitory provisions

Section 17

The captains and assistant captains who are in service on the date of coming into force of the present Act can be confirmed in their office with preservation of their degree and seniority, even if they do not comply with the conditions laid down in section 4 and without the obligation  to submit a larger number of candidates than the number of vacancies. 

Particular provisions

Section 18

All provisons contrary to the present Act are withdrawn, as well as the decree of March 10, 1807 regarding the organization of port officers and the decree of February 2, 1818, together with all provisions regarding the implementation of the latter.

Section 19

Paragraph 10° of section 1 of the Act of September 27, 1842 regarding the naval police is modified as follows:

“10° To control the implementation of the seizure of sea-going and inland navigation vessels and to arrest within the territorial waters of the Kingdom each sea-going or inland navigation vessel belonging to a shipping company:

“A that owes a fine because of a violation of the laws and regulations;

“B on which the State or bodies founded by the State still have a claim.

The sea-going and inland navigation vessels that are arrested in this way can be freed as soon as the claim has been paid or a sufficient and valid security has been provided.”

